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Addressing Ethical and Legal Issues During the COVID-19 Pandemic:
A Comparison of Taiwan and Similar Countries

Jwoleun Lee*!, Chunhuei Chi*®

Abstract

The use of technology to combat pandemics raises critical human rights concerns, such as transparency,
accountability, and ethics in government administration. The Office of the United Nations High Commissioner for
Human Rights has set out some general principles for containing the pandemic and collecting, using, and further
processing personal data, along with its deletion if it no longer serves a purpose post-pandemic. These principles
incorporate controlling the virus's spread and promoting a rapid recovery for society. When utilizing digital data
for contact tracing, it is crucial to consider human rights, relevant international laws, data protection, and personal
privacy. This article examines Taiwan's efforts to combat COVID-19, focusing on protecting civil and political
rights, economic, social, and cultural rights, the legitimacy of anti-pandemic policies, and ethical concerns.
Additionally, this article compares the pandemic policies of major industrial countries, including Japan, South
Korea, Singapore, the United States, and Germany, to highlight these issues.
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The human rights implications of technology that contains pandemics often need clarification, raising concerns
about transparency, accountability and ethics in government administration. During the COVID-19 pandemic,
these issues have drawn the attention of the Office of the United Nations High Commissioner for Human Rights.
This office has set out some general principles for containing the pandemic,! and for the collection, use, and
further processing of personal data, along with its deletion if it no longer serves a purpose post-pandemic.? These
principles include limiting the spread of the virus and contributing to society's rapid recovery. In particular, human
rights, relevant international laws, data protection, and personal privacy must be considered when using digital
data for contact tracing.

There is a saying that when dealing with the disappearance of an older person with dementia, we would prefer
for them to be found by the police after walking on the street than to be located through a public digital face
recognition system. This narrative highlights the importance of privacy protection.®* Enforcing pandemic
containment measures will unavoidably limit personal freedom and involve collecting personal data. Although
citizens must temporarily follow these measures for public health reasons, their legality and legitimacy will be
assessed afterwards. Ethical scrutiny will focus on the principles of legal preservation and proportionality. The
principle of legal preservation equates to the rule of active administration according to the law. In contrast, the
principle of proportionality examines the rational relationship between intervention methods and desired goals.
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1. Legal concerns on the restriction of freedom

The principle of general proportionality outlines four conditions that are the primary basis for limiting people's
fundamental freedoms during the COVID-19 pandemic. These conditions are purpose justification, means-ends
connection, minimizing harms, and ensuring that the means contribute to achieving the intended purpose while
being necessary and proportionate. These conditions are shown in Table 1.*

The first condition, purpose justification, refers to the legitimacy of the purpose. This is related to the fact that
the rights to life and health stated in the Constitution do not override other constitutional rights. If they did, the
constitutional duty of protecting human rights would be compromised. Therefore, measures to contain a pandemic

Table 1. The Severity of Controversy during the Pandemic in Taiwan'

Legal/Ethical Concerns Early 2020-mass vaccination Mass vaccination—end of 2022
Purpose Justification X X
Means-ends Connection X X
Minimizing Harms X X
Means-ends Proportionality XX X

Legal Concerns on Personal Data Protection

Legality X X
Purpose Restriction XX X
Data Minimization XXX XX
Transparency XXX XX
Scientific Validity X X
Necessity XXX X
Time Boundedness XXX X
Proportionality XX X
Other Legitimacy/Ethical Concerns on Measures of Pandemic Containment

Legal Reservation* XXX XX
Judge's Reservation' na na
Constitutional Emergency* na na
Special legislation* XXX XXX
Public Communication XX XX
Distrusting government X X
Timely Vaccination XX X
Vaccine Procurement XX X

tSeverity of Controversy: Major (xxx), Moderate (xx), Minor (x), Not Applicable (na), either based on the
positive or normative descriptions.

*The emergence of administrative actions should be based on statutory authorization, also called the principle
of active administration according to law.

4 The act of restricting the people's fundamental rights on essential and specific matters shall be enacted by the
legislator, and the principle of reserving the review and approval of the judges shall be exercised.

1Some countries may prefer to use special legislation rather than constitutional emergency order powers when
dealing with the COVID-19 pandemic.
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must clearly outline their specific long-term or at least short-term objectives.

The second condition, the means-ends connection, refers to whether the methods used contribute effectively
to achieving the intended purpose. This understanding is crucial for implementing effective containment strategies
during the pandemic. For instance, in June 2020, the Changhua County Health Department in Taiwan collaborated
with the National Taiwan University College of Public Health to screen serum antibodies for COVID-19 among
residents. However, Taiwan's Central Epidemic Command Centre (CECC) fined the Changhua County Health
Department and the National Taiwan University because it believed the antibody screening did not meet the
adequacy principle. Consequently, throughout the pandemic containment process in Taiwan, essential antibody
testing and investigation of representative samples were never carried out despite being indispensable in most
high-income countries.

The third condition, minimizing harm, refers to the concept of necessity. When multiple ways exist to achieve
a goal, the least intrusive strategies should be chosen if the pandemic containment plan has been implemented.
For instance, in March 2020, when Germany banned all religious activities, the federal court ruled that this tactic
was proportionate. However, it was later considered unnecessary when limiting attendance and keeping seats
apart safely.

The fourth condition, means-ends proportionality, primarily refers to fairness. This means that the burden
caused by the means should be proportional to achieving the purpose. This is also called the principle of
Proportionality in the Narrow Sense. For example, during Taiwan's local government election in November 2022,
which included candidates for county and city mayors and councilors, some counties and cities in Taiwan restricted
the voting rights of those diagnosed with COVID-19. They imposed a fine of US$6,000 to 60,000 on individuals
who voted in person and were found to have the virus. Amnesty International Taiwan expressed concern about
how this incident obstructed citizens' constitutional rights due to the pandemic.

During the pandemic, the principle of proportionality can help us understand why some places remain open
while others must be locked down. It can also help us review why some COVID-19 cases receive specific
examinations when their voting rights have been restricted. Additionally, the principle of proportionality can help
us consider the marginal effects of various containment measures, which include factors such as the increase in
domestic violence incidents or cases of mental illness caused by activity restrictions. We should also consider the
loss of opportunities to receive education and participate in artistic and cultural activities.

The challenge of applying the principle of proportionality during the COVID-19 pandemic lies in the fact that
lawmakers and government agencies must make rapid decisions in uncertain circumstances. This process involves
balancing different factors and choosing the best course of action in a complex social environment with
interconnected aspects. For instance, when considering whether to close schools, stores, restaurants, and
entertainment venues during a pandemic, various related factors need to be taken into account, such as the
healthcare system's testing capacity, the number of severe cases, protection of vulnerable groups, and the
economic impact on businesses.

A society under pandemic containment requires a precise principle of proportionality to govern the government's
administrative actions. There are two main reasons for this. Firstly, in line with the principle of separation of
powers, the executive branch typically holds more authority for evaluation during the continuous evolution of the
virus. In contrast, judicial review power is comparatively limited.” Secondly, in applying the principle of
proportionality, it is essential to simultaneously consider the interplay among time, knowledge, and behavior. As
understanding of the virus improves over time and uncertainties in decision-making diminish, society should
correspondingly adjust its approach to managing the pandemic. This may involve reducing legislative and
administrative privileges while enhancing the intensity of judicial review.

The collaboration between legal and executive authorities could be improved to ensure more effective and open
communication. Taking the Changhua County Health Department incident as an example, risk communication
often involves different professions, such as clinical medicine and public health, rather than just interactions
between central and local governments or between the government and the public. However, effective risk
communication requires a robust governance capacity within the government. When everyone, including judges,
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1s equally at risk from a virus, governments can be tempted to temporarily deviate from the principle of “rule of
law” to address urgent disasters. However, any such temporary deviation must be based on scientific justification.
For instance, in the United States, the executive branch's authority for surveillance is usually focused on areas
such as religious gatherings, travel restrictions, voting procedures, and prison pandemic containment.’ The legal
perspective typically centers on policy measures' legal foundation and legitimacy. Nonetheless, the rationality of
pandemic containment must also be considered when addressing risk control. From this perspective, during
pandemic containment, the courts should be involved in the risk communication process, not necessarily strictly
upholding the law.

2. Legal concerns on personal data protection

During the COVID-19 pandemic, various innovative information and communication technologies were
employed to control the spread of the virus. For instance, some governments attempted to link public sector
databases such as national health insurance, police administration, household registration, and immigration
records to manage the pandemic better. The physicians' consultation process incorporated the patient's travel
history, occupation, contact history, and clustering behavior (TOCC). Electronic fencing technology was utilized
for mass quarantines for the first time. Telecom company base station signals were used to identify individuals in
quarantine and those who may have been in contact with infected persons. Real-name short message service
(SMYS) notifications were required before entering public places, and personal movements were tracked.

While these measures may be understandable in an emergency, they raise concerns about potential violations
of fundamental human rights. The surveillance and contact notification measures implemented during the
COVID-19 pandemic varied among different countries and were summarized in Table 2. The information and
communication technologies used in other countries varied, and the corresponding violations of fundamental
human rights also varied. For example, Japan and Singapore developed social distancing apps utilizing Bluetooth
without making installation mandatory.

Table 2. Location Tracking and Contact Notification in the COVID-19 Pandemic

Surveillance Technological pathway Nations

Location Cell tower ID-based Korea, Israel, Taiwan

Tracking GPS App-based China, Israel, Norway, Iceland, Utah USA

Bluetooth Partially- PEPP-PT*  France, UK

Low Energy  centralized Blue Trace  Singapore, Australia

Contact Decentralized ---- Austria

Notification  (dpt)f Google Germany, Switzerland, Japan, Estonia,
Latvia, North/South Dakoda USA

QR Code Only New Zealand

*Pan-European Privacy-Preserving Proximity Tracing
TDecentralized Privacy-Preserving Proximity Tracing

Four conditions must be satisfied for legal concerns regarding personal data protection during the COVID-19
pandemic: legality, purpose limitation, data minimization, and transparency, as shown in Table 1.7

Regarding the first condition, legality, Taiwan's laws concerning using personal data during the pandemic
primarily come from the Communicable Disease Control (CDC) Act, the Personal Data Protection Act, and
relevant Constitutional Court Interpretation cases. The content of the Communicable Disease Control Act is
explicit, but due to the complexity of technological measures, its implementation needs to be revised for better
public understanding. Therefore, the Act is usually applicable to very short-term emergencies.
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The public must clearly understand the purpose of the real-name SMS system. This system collects personal
information to notify individuals about the effectiveness of limiting the size of gatherings in controlling the
pandemic. However, the rationale behind this system must be communicated clearly to the public. Additionally,
new scientific evidence, such as the transmission of COVID-19 through aerosols instead of droplets,'° can lead to
confusion about indoor social distancing measures.

Moreover, there are concerns about using medical records from Taiwan's National Health Insurance (NHI)
under the Personal Data Protection Act. The Constitutional Court deems it problematic and highlights the need
for more comprehensive regulation. The European Data Protection Board (EDPB) and the General Data Protection
Regulation (GDPR) in the European Union also express concerns about personal data protection.

The second condition, purpose restriction, means that the government can only use the information obtained
for the stated purpose. However, the statement of the goal needs to be more precise. Terms such as "necessary
for pandemic containment" or "reducing the prevalence of infectious diseases" mentioned in legal provisions are
relatively vague. For example, in May 2021, when a local case of an unknown infection source appeared in Wanhua
District in Taipei City, Taiwan's CECC directly sent a warning message to 600,000 people whose movements were
detected simultaneously at the base stations of the telecommunications companies. Moreover, 150,000 had their
NHI cards marked as persons with close contact with a case.”

The same events occurred in the case of the Diamond Princess Cruise Ship tourists in New Taipei City in
February 2020. Five hundred warning text messages were sent to potential contacts, and 220,000 pieces of
personal data were reviewed within two days due to one confirmed case at Academia Sinica in Taipei City in March
2020.1* A similar situation also occurred in South Korea during the COVID-19 pandemic.'2

Public health practitioners must clarify why they use technology to prevent pandemics. This includes explaining
the theoretical or empirical basis for their approach, their methods, and the health goals they aim to achieve for
different groups of people. Taiwan's government should have met all of these policy requirements. However, the
conditions related to legality could be more specific, making it difficult to discuss the requirements of purpose
restriction.

The first two conditions, 'legality' and 'purpose restriction,' need to be clarified to determine the standard of
'data minimization.' It's challenging to quantify this standard, so the government should establish specific
regulations and technical standards for pandemic containment measures that involve a large amount of personal
data. Clarifying many operational details in this context is crucial. For instance, real-name SMS notifications need
clear rules or guidelines to be effective, and this may also affect how the central and local governments handle
disagreements on pandemic containment. These principles are similar to the content of the Constitutional Court's
judgment on the lack of comprehensive regulations for using NHI's healthcare claim records in Taiwan. Only when
the operational details of handling large amounts of personal data are fully specified can the criteria for 'data
minimization' be clarified.

The fourth condition, transparency, refers to rationally explaining critical pandemic containment strategies to
the public. In this sense, 'transparency' means verifiable, explainable, and accountable. Holding daily press
conferences and releasing statistics on mortality and morbidity, similar to what Taiwan's CECC and several other
nations did during the pandemic, is insufficient to fulfil this condition.

3. Ethical concerns on contact tracking measures

The Vienna Declaration of 1993 divides human rights into civil and political rights (CPR) and economic, social,
and cultural rights (ESCR)."* 1 This study addresses both types of rights, focusing on CPR in this section and
ESCR in the others. CPR refers to individuals' rights to participate in civil society and be free from discrimination
and oppression. It includes rights like life, freedom, privacy, expression, assembly, and association. ESCR refer to
individuals' rights to employment, social security, healthcare, adequate food, clothing, housing, etc. Significantly,
digital technologies impact all these fundamental human rights. They can capture and transfer large amounts of
personal data to various users, increasing the risk of misuse without the person's consent.!® 16
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For a contact-tracing app to be ethical, it must adhere to four principles and be capable of answering 16 questions.
The four necessary tenets are that the app must be proportional, scientifically valid, and time-bound,'” as shown
in Table 1. The 16 questions include whether the app is necessary, proportionate, sufficiently effective, timely,
famous, and accurate, as well as whether it is temporary, voluntary, requires consent, private, erasable, purpose-
defined, purpose-limited, used only for prevention and compliance, open-source, equally available and accessible,
and has a straightforward decommissioning process. An ethical app should satisfy all 16 factors. Still, the answers
to these questions might generate disagreement about whether and how much the app meets each factor and
which ethical aspects should be prioritized.'”

Table 2 shows that South Korea and Taiwan utilized telecommunications base stations to monitor the movements
of healthy individuals and confirmed cases. In contrast, Germany implemented a completely different approach to
controlling the pandemic.'* ¥ Comparing these two countries’ experiences can help illustrate the unique
characteristics of Taiwan's pandemic containment strategy.

South Korea's use of technology-based tracking for pandemic containment was deemed legitimate based on
several mandatory rules. For instance, personal data could be collected and used without users' consent, and it
was not limited to locations with large crowds. Like Taiwan, South Korea's involuntary collection of personal data
lacked a firm rationale or a neutral privacy protection mechanism. However, this approach was entirely based on
the experience of the Middle East respiratory syndrome (MERS) outbreak in 2015. During the MERS outhreak,
it was discovered that 80% of cases were due to patients being dishonest about their whereabouts, and only three
instances accounted for 90% of the infections.!*-

South Korea implemented a COVID-19 containment strategy that involved mandatory tracking of individuals'
movements. However, there were ethical and legal concerns because the tracking extended to individuals not
clearly defined by the law, such as confirmed cases, suspected cases, and contacts. Mobile phone alerts in urban
areas also caused problems. For example, a confirmed case in Seoul would lead to 30,000 to 40,000 people receiving
warning text messages from the same telecommunications base station every hour. This inundation of warnings
had little impact on containing the pandemic and instead caused disturbance to the public. As a result, the South
Korean government decided to limit the release of information about confirmed cases to minimize unnecessary
disclosure of private data.

An even more controversial incident in Taiwan involved an article published in a well-known international
journal. The article's first author happened to be the Vice President of Taiwan's Executive Yuan at the time.?2 This
study analyzed competent contact tracing-based mobile sensor data, cross-validated by other big sensor
surveillance data, using the mobile geo-positioning method and rapid analysis to identify 627,386 potential contact
persons. Information on self-monitoring and self-quarantine was provided via SMS, and COVID-19 tests were
offered for symptomatic contacts. National Health Insurance claims big data were linked to follow-up on the
outcome related to COVID-19 among those hospitalized due to pneumonia and advised to undergo screening. The
main ethical controversy in publishing this research is that even though the government is legally empowered to
track personal privacy data based on the necessity of pandemic containment, the moral requirements for publishing
academic articles must be stricter than the minimum legal requirements, especially when spanning such diverse
government databases. The ethical criteria of consent for using personal data, not merely the disclosure of
personal information, under which this research was approved for performance and publication, were virtually
undiscussed.

Table 2 indicates that only three countries—South Korea, Israel, and Taiwan—used telecommunication base
stations to track individuals' movements for pandemic control. This approach may seem like an exception, but it's
essential to consider that human rights are universal and should be respected across borders.

The German experience provides another perspective on minimizing human rights violations in pandemic
containment measures. For example, the German pandemic containment app, launched in June 2020 to notify
individuals of potential contact with someone who may have COVID-19, uses Bluetooth and the open-source
Decentralized Privacy-Preserving Proximity Tracing (DP3T) protocol. The app was voluntary to download and
upload personal data. Nonetheless, it was downloaded over 47 million times on over 80 million mobile devices
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across Germany, with over 200 million personal data uploads by the end of 2022. As of the end of 2022, the
system's total cost was approximately €160 million, delivering satisfactory results in containing the pandemic.'®
Additionally, because the app was designed with open-source code, it prevented the possibility of the government
or any other entity hiding backdoor programs to obtain and use personal data.

However, this system has three major immediate weaknesses. The first is a significant delay of an average of
4.2 days between the potentially infectious contact and the warning. Therefore, many people may have been
infected and diagnosed with COVID-19 when they received the notification. The second is that many unknown
infected people remained because they did not understand how the system worked or did not test it. Third,
compliance was not as good as expected. The health department needed the authority or a coercive mechanism to
keep the confirmed cases quarantined, such as staying home or limiting their activities. This is another reason
why the effectiveness of Germany's pandemic containment system is difficult to assess.’®

From the perspective of human rights protection, there are four primary considerations that Germany has
significantly addressed in collecting pandemic data from the beginning. These considerations include the abuse of
data for unrelated purposes, mandatory use of apps, use of data to enforce quarantines, and data theft. These
considerations are interdependent and reflect the primary values of Germany's pandemic containment strategy.
Based on human rights protection, pandemic containment apps should not be used compulsorily. To encourage
people to upload their data voluntarily, the government had to establish a system to ensure that it was not used as
a basis for mandatory quarantine. The architectural design of open-source programs and decentralized data storage
could prevent personal data from being stolen or misused, as happened in Germany when COVID-19 data was
used for crime-fighting. 8

The national pandemic containment information system should adhere to four fundamental principles to address
the abovementioned considerations. First, the system or apps should be used voluntarily. Second, support should
be provided for open-source code and discussions that lead to design improvements. Third, privacy should be
ensured through decentralized infrastructure design to prevent abuse, theft, and enforcement. Fourth, the system
should be designed to empower people rather than overpower them. These principles illustrate how a democratic
entity should uphold the ethical value of protecting individual privacy and human rights in collecting and utilizing
pandemic data.

The following text presents some German perspectives on using digital technologies to fight the pandemic.
While automated contact tracing has proven effective in curbing the spread of the virus, it also carries significant
authoritarian potential. Due to technical shortcomings, the mandatory adoption of digital tracing systems is
difficult to justify. Even when tracing apps are voluntary, they must gain public trust through transparent processes
and privacy-focused design, where improvement is needed, especially in Taiwan and South Korea. The global
pandemic experience indicates that Big Tech companies continue to wield excessive power.

It is essential to consider the relationship between telecom companies and the Taiwanese government, drawing
from experiences in Germany. There was no official contract between Taiwan's telecom operators and the
government regarding the provision of customer data. However, the Taiwan government has the Special Act for
Prevention, Relief and Revitalization Measures for Severe Pneumonia with Novel Pathogens (referred to as the
Special Act) that allows them to take measures to contain a pandemic, essentially granting them broad authorization
paid for by the people. This broad authorization, however, doesn't align with the principle established by the
Constitutional Court, which states that administrative authorizations should have a clear purpose. Simply citing
"disease prevention and control" or "public interests" isn't a precise legal objective. Additionally, it's essential to
have precise specifications for software design, monitoring, data collection and use, storage, and security. Like
Germany, Taiwan also considered whether the government used pandemic data to track wanted criminals. The
National Communications Commission (NCC) of Taiwan indicated that these matters were not under its jurisdiction
but somewhat under the authority of the CECC. It was suggested that Taiwan needed a third independent regulator,
similar to Japan, to oversee pandemic data collection, use, storage, and security.?
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4. Other concerns on human rights protection

Table 3 displays the measures and public events related to human rights in Taiwan during the pandemic. This
includes civil and political rights (CPR), economic, social, and cultural rights (ESCR), and other related events.
The indicators in Table 3 are referenced from conferences® and published articles,?*?* which cover aspects such as
school closures, workplace closures, cancellation of public events, restrictions on gathering size, stay-at-home
requirements, limitations on international travel, general information campaigns, testing policies, contact tracing,
face coverings, and vaccine rollouts.

Table 3. Pandemic Measures/Events and Their Durations in Taiwan (2020-2022)

Control measures/Public events Months

Control Measures Restricting Civil and Political Rights

Voting restrictions 27
Epidemic policy criticism ban 27
Banning research on morbidity 27
Banning academic conferences 0

Control Measures Restricting Economic, Social, and Cultural Rights

Primary school closure 2
Workplace closure (individually) 0
Mandatory mask-wearing in public space 21
Banning eating-in services in restaurants and other public places 3

Cancellation of public events

Restriction on gathering size 14
Public transport closure 0

Confirmed cases staying home 24
Case contactors staying home 23
Visiting patients/cases ban 22
Some med. staff going abroad ban 38
Quarantine hotel at own expense 32
Entering border quarantine 31
Neighborhood blockade

Township blockade 0
Universal antigen screening 0
Entering border PCR test report 35
Mask shortage 1

Mask rationing 4
Mask wearing boycott 0
Antigen test shortage 1

Antigen test boycott 0

Antibody morbidity unknown 27
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4.1. Civil and political rights

Regarding banning criticism of pandemic policy, a notable case is that of the Taiwan government. According to
Article 9 of Taiwan's CDC Act, individuals who spread false information during the pandemic must correct the
information after receiving notification from the public sector. However, the Taiwan government often chose to
enforce Article 63 of the CDC Act, which imposes a US$100,000 fine on those who spread false information. This
seemed to be aimed at suppressing freedom of the press and speech, and similar situations had led to imprisonment
in Bolivia, Russia, and the Philippines. A survey of 144 countries during the pandemic found that 96 countries
used the pandemic as a pretext to control freedom of the press and speech.?

In September 2022, the Taiwan government faced the issue of whether confirmed cases should have the right
to vote. It prioritized quarantine measures to contain the pandemic, leading to the deprivation of their voting
rights. Government officials argued that diagnosed individuals in quarantine cannot physically go out to vote.
However, this policy raised controversy as it seemed to deny citizens their constitutional right to vote. The right
to vote is a fundamental part of participating in politics, and this legal entitlement should be upheld unless there
are significant public interest concerns. The government should explore alternative voting methods rather than
denying people the right to vote, as demonstrated by the U.S. holding its primary election through mail voting
during the height of the pandemic in December 2020. In a civilized society, the right to vote is a crucial legal and
ethical foundation for ensuring people are not deprived of their freedoms.

In the context of restricting academic research, the incident mentioned above, involving Taiwan's Changhua
County Health Department collaborating with National Taiwan University in antibody screening but being
penalized by Taiwan's CECC, has caused concern in the academic community. Antibody screening is cost-effective,
yet its results could offer significant scientific evidence for easing pandemic surveillance. Taiwan needs antibody
screening data from the beginning to the end of the COVID-19 pandemic, and the reason for this remains
mysterious.

4.2. Economic, social, and cultural rights

During the severe acute respiratory syndrome (SARS) epidemic 2003, Taiwan's Constitutional Court addressed
a potential conflict between Taiwan's CDC Law and the Constitution. The Court's judgment considered "social
fear and anxiety," interpreting mandatory pandemic containment measures in line with the Constitution. However,
if the information released by the administrative agency is not transparent or includes intentional guidance, the
consideration of "social fear and anxiety" could leave room for ambiguity. The legal community is concerned not
only about possible conflicts between the CDC Act, the Special Act, and the Constitution but also about how
regulations on compulsory quarantine and self-funded board and lodging hinder people from seeking relief from
administrative agencies.?”

The CDC Act in Taiwan allows administrative agencies to establish a CECC to coordinate pandemic containment.
However, no specific regulations govern organization mechanisms, data collection and usage, time limitations, and
personal data protection.?® These concerns were also the focus of the Constitutional Court's ruling that using
Taiwan's NHI database for research purposes was unconstitutional. It is important to consider legal risk control
issues in balancing the administrative authority of CECC with personal data protection. In a country governed by
law, a dynamic adjustment mechanism is necessary when addressing the conflict between the risks of controlling
the pandemic and safeguarding personal data. The pandemic containment team's understanding of risks will grow
through trial and error in addressing threats. Legal norms must be adjusted to the decreasing pandemic risk at
such times. As a time-limited law, its goal is to provide administrative agencies sufficient time to adjust their
operations according to the law.

After the announcement of the Special Act in February 2020, which designated the CECC as the competent
authority, the mayors of several cities immediately prohibited teachers and students of primary and high schools
from traveling abroad. This unusual legal incident began a series of governmental irregularities in Taiwan's
pandemic containment policies. These local leaders followed the CECC's lead, which had already restricted all
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medical staff from traveling abroad according to the CDC Act before the Special Act was announced. The provisions
of the CDC Act restricting medical personnel from traveling abroad are highly implicit, leading to legal disputes,
according to Taiwan's Medical Care Act (Article 27) and Physicians Act (Article 24), regarding whether pandemic
containment personnel should only be limited to physicians rather than all medical personnel or even specific
specialists related to pandemic control.

4.3. Other legitimacy/ethical concerns on pandemic containment

At least three considerations should be discussed regarding the legitimacy and ethical concerns of pandemic
containment measures. These considerations are shown in Table 1 and include the principles of legal jurisdiction
and vaccine development in Taiwan.

During the pandemic, the NHI card's information network infrastructure has extensive coverage, making it a
digital personal identification tool for accessing pandemic prevention measures such as surgical masks, antigen
screening reagents, vaccinations, and maintaining records for hospital visits not covered by NHI benefits.
According to Article 16 of Taiwan's NHI Act, the NHI card should only store information relevant to medical care
and insurance services for insured individuals. It should not be linked to all public sector files. The Taiwanese
government's action has raised concerns about violating the legal principle of restricting the use of the NHI card
to its intended functions within the boundaries of legal regulations.

A similar concept arises in the principle of judge reservation. Some administrative measures may constitute a
significant violation of fundamental rights. Therefore, these measures cannot be initiated by the administrative
agency itself and must be signed by a judge before they can be implemented. This is known as absolute judge's
reservation. Urgent matters can be implemented first but require the judge's approval afterwards. Abandoning
criminal law and using administrative law to deal with pandemic containment affairs does not necessarily guarantee
rights for the people. These two laws also represent the difference between 'decriminalization' and 'criminalization.'
In Taiwan, it was accepted that a judge's permission must be obtained before mandatory hospitalization for
mentally ill patients when the Mental Health Act was amended in 2022. The CDC Act allows executive agencies
to restrain and impose heavy penalties on people. This may increase the opportunities for abuse of power by these
agencies. To avoid this situation, it is up to the judge to consider the balance between the purpose and means of
pandemic containment, examining the principle of necessity and proportionality.?’

Significant controversy has been surrounding the development of the Medigen COVID-19 vaccine (MVD) in
Taiwan. The Pfizer-BioNTech COVID-19 (BNT) and Moderna vaccines are messenger ribonucleic acid (mRNA)
vaccines. On the other hand, the MVDs are recombinant protein vaccines, which are particularly suitable for
people with allergies.

In June 2021, while the MVD vaccine was still in the clinical trial stage and had not yet been approved for clinical
use, the MVD companies applied for emergency use authorization from Taiwan's Food and Drug Administration
(TFDA) after completing the phase II trial. There was no outbreak in Taiwan during the trial design period, so the
seroconversion rate was used as a proxy indicator for virus protection. However, since the correlation between
security and seroconversion rate in COVID-19 has not been established, no vaccine has yet been developed in the
immune bridging mode. Moreover, since the vaccines approved in the United States were not given emergency
authorization until the completion of phase III of the clinical trial period, this caused controversy in Taiwan.

The TFDA approved the emergency use authorization of the MVD vaccine in July 2021. However, the debate
over developing and producing domestic vaccines will likely persist shortly.

The standard regulations for new drug approval in Taiwan do not include a provision for emergency use
authorization of vaccines. Instead, the Regulations for Approval of Specific Medical Product's Manufacturing or
Importing as A Special Case (Article 4), authorized by the Pharmaceutical Affairs Act (Article 48), allows for the
central competent authority to seek input from scholars, professionals, or convene expert review meetings when
deciding on approval or disapproval. This regulation gives the executive branch significant power to control
vaccine imports and the associated commercial interests.?

The history of drug injury relief systems has roots in several incidents, such as the Amidoamine incident in
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Germany and the Itai-Itai incident in Japan, which involved mass cadmium poisoning. In 1989, a lawsuit was
triggered in Japan due to issues with the administration of the Diphtheria Tetanus Pertussis (DPT) vaccine,
contributing to Japan's conservative vaccine policy and the low willingness of the people to get vaccinated.*

The legal framework for addressing drug and vaccine injuries consists of the Drug Injury Relief Act and the
Regulations Governing Collection and Review of Vaccine Injury Compensation Fund. The former is a legal statute,
while the latter is an administrative order statute. In Taiwan, causal evidence is used to determine liability, while
in Germany, a non-causal liability system is used, meaning that stakeholders are held responsible as long as
causality cannot be ruled out. These stakeholders include pharmaceutical merchants, pharmacists, the government,
and individuals. The allocation of responsibilities depends on scientific causal evidence, with individual
responsibilities of stakeholders being determined as the 'residual responsibilities' after excluding other causal
obligations.*!

5. The legitimacy of Taiwan's pandemic containment measures

Since the start of the COVID-19 pandemic in late 2019, Taiwan has not used the Presidential emergency order
as a basis for legitimizing its pandemic containment policy, possibly because the experience with SARS in 2003
showed that the CDC Act is legally sufficient. However, the differences between the 2019 and 2003 pandemics
may mean that the CDC Act, revised to prevent and treat SARS, might not be suitable for the 2019 pandemic. This
is especially true in patients or close contact tracing, monitoring movement, and collecting digital personal data
during the pandemic.

Two significant strategies were implemented to tackle the COVID-19 pandemic. The first involved establishing
the CECC from January 2020 to April 2023, which had authority across different Ministries of the Executive Yuan.
The second strategy was the passing of the Special Act. Article 7 of the Special Act states that the CECC could
implement necessary contingency measures for pandemic containment. This legislation effectively granted the
CECC broad discretionary powers, as the Special Act acted as a 'blank authorization' by the Legislative Yuan,
depending solely on the CECC's interpretation of its scope of authority. Consequently, during the three years of
the pandemic, there were concerns about the adequacy of oversight and accountability mechanisms by the
Legislative Yuan in light of the expanded powers of the CECC.

This underscored the need for a balance between public health and individual rights. Although the opposition
party proposed amendments to Article 7 in October 2021, aiming to require CECC orders to be sent to the
Legislative Yuan for review, to formulate relief measures for affected citizens, and to stipulate decision-making
procedures, necessary conditions of the CECC, and the division of authorities between local governments and the
CECC, these measures have not been passed in the legislative process.

The Taiwan government did not use the constitutional emergency order as a legal basis for pandemic containment.
Instead, it aimed to rely on technology-based pandemic containment to operate in a more democratic environment.
The Taiwanese people's acceptance of the government's pandemic containment measures may be due to effective
government action, but it does not mean there are no legal or ethical problems. During the pandemic, some
principles that should have been followed were ignored. In such cases, post-pandemic remedies should be sought,
such as further amending the CDC Act to enhance its capabilities and responsibility in handling personal data and
protecting privacy.

The CDC Act and Special Act do not replace the current legal system for emergency orders; instead, they
operate alongside it, influencing and interacting with the existing system. However, the Special Act prioritizes
measures for controlling pandemics, which could potentially restrict certain fundamental human rights such as
freedom of speech, privacy, commercial activities, and freedom of movement.*

Several experts argue that the global pandemic could have been prevented if the Chinese government had been
transparent about the human-to-human transmission of COVID-19 in the early stages of the outbreak.*® 3 This
highlights the importance of transparency in providing information for governments to implement pandemic
containment policies effectively. Based on this standard, the Taiwan government's performance in containing
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COVID-19 is considered moderate. The containment measures taken by the Taiwan government involved
bypassing the use of emergency powers granted by the Constitution and implementing the Special Law with
minimal legal and political oversight.

Under the Special Act, the Taiwan government has controlled civil and political rights (CPR) and economic,
social, and cultural rights (ESCR) during the pandemic. Regarding CPR, the government deprives confirmed
cases of their right to vote. It intimidates individuals with high fines to prevent them from sharing comments on
pandemic containment policies, which can be seen as disseminating misinformation by executive authorities,
depriving citizens of their right to vote. Academic institutions studying COVID-19 morbidity are also penalized for
accounting procedures, creating a chilling effect on related research teams. Due to the lack of transparent
information, the people of Taiwan cannot fully understand the shortcomings of various pandemic containment
measures, such as the shortages of masks, vaccines, antigen screening reagents, and anti-coronavirus medications.
The limitations of SECR are outlined in the preceding sections of the article and Table 3.
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